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In the Court of Appeals of the District of Columbia. 


No. 2762. 

U. S. A. ex Rel. Julia Lamere Mickadiet et al., Appellants, 

vs. 

Franklin K. Lane, &c. 


a Supreme Court of the District of Columbia. 

At Law. Xo. 57083. 

Tiie United States of America ex Relatione Julia Lamere 
Mickadiet, nee Tiebault, and Alina Lamere Tiebault, Plain¬ 
tiffs, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Re it. remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Mandamus. 

Filed July 14, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. Xo. 570S3. 

The United States of America ex Relatione Julia Lamere 
Mickadiet, nee Tiebault, and Alma Lamere Tiebault, Plain¬ 
tiffs, 

vs. 

Franklin K. Lane, Secretarv of the Interior. Defendant. 

To the Supreme Court of the District of Columbia: 

Your petitioners respectfully allege and show to the court: 

That your petitioner, Julia Lamere Mickadiet nee Tiebault, who 
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is of the age of thirty years, or thereabouts, and who since the be¬ 
ginning of the matters and things m controversy hereinafter re¬ 
ferred u> has I ecu married to one F. E. Mickadiet, and with her said 
husband i> now residing; near the City of Lawrence in the State of 
Kansas, and Alma Lamere Tiebault who is of the age of nineteen 
years, or thereabouts, and is therefore past tlie age of her majority 
according to the laws of the State of Nebraska, and who now re- 
sides in the County of Thurston, State of Nebraska, present this 
their petition for mandamus against the defendant Franklin K. 
Lane, who on and since the 4th day of March, 1913 lias been and 
now F the duly appointed, qualified and acting Secretary of the In¬ 
terior for the I'nitcd States of America; your said petitioners having 
with reference to the matters and things in controversy, as herein¬ 
after set forth, no other or adequate remedy save to appeal to this 
honorable court to issue the writ of mandamus against the 

2 .-aid defendant, as hereinafter prayed for; and thereupon 
your petitioners respectfully represent: 

First' That your petitioner, Julia Lamere Mickadiet nee Tiebault, 
is a member of the Winnebago tribe of Indians and is now residing 
with her husband near the City of Lawrence in the State of Kansas; 
that your petitioner. Alma Lamere Tiebault, is a member of the 
Winnebago tribe of Indians and now resides in Thurston County, 
State of Nebraska: that said Winnebago tribe of Indians of which 
the said petition* rs are members has its reservation and tribal and 
other land- within the County of Thurston in the State of Nebraska. 

Second. That heretofore, and in the month of April. 1908, your 
petitioner-, for the purpose of enforcing their rights as heirs-at-law 
of My Soul Tiebault. a member of the said Winnebago tribe of 
Indian-, to the po-session of the allotments of lands hereinafter 
specifically described and which were owned by the said My Soul 
Tiebault at the time of his decease, and to the rent- issues, and 
profit- arising therefrom, instituted a suit against the United States 
of America. Ellen Tebo. Frank Tebo, Jr.. George Tebo. Jennie Tebo. 
Lucv Tebo. Harrison Tebo, Joseph Tebo, William Tiebault and 
Lizzie Traub. in the Circuit Court of the United States for the Dis¬ 
trict of Nebraska. Omaha Division, under the provisions of the Act of 
Congress of February 6, 1901. for the reason that your petitioners 
claim to be of Indian blood and descent and members of the Winne¬ 
bago tribe of Indians and claim to be entitled by inheritance to 
allotments of land under the provisions of the Act of Congress of the 
United States relating thereto, and to the rights, issues and profits 
arising therefrom, their claim of right thereto being disputed 

3 Pv th? defendants named in said cause, and hereinbefore re¬ 
ferred ,o: that while said cause was so pending in the Circuit 

Court of the Unite'! States for the District of Nebraska, the said de¬ 
fendants and die United States of America filed demurrers to the hill 
of complaint of vour petitioners, which said bill of complaint re¬ 
cited the facts in substance, as hereinafter alleged and set forth, 
which said demurrer was duly argued by counsel before said court 
and brief- and authorities were dulv submitted and the said demurrer 
wa« after due consideration by said court overruled, and the said 
parties were ordered by the court to answer to said bill; that in and 
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by said demurrer the said defendants sought to attack the validity 
and regularity of the decree of adoption hereinafter referred to but 
which decree was (find by the court upon said demurrer to be valid 
and binding: all of which said proceeding- were had in said court 
prior to the time of the repeal of the Act of Congress of February 6. 
IPOl by the pas-age and approval of the Act of Congress which 
took effect June 2o. 1010; that thereupon answer was duly filed by 
said parties and testimony taken for submission of -aid cause to the 
court as hereinafter set forth; that said cause was pending in said 
court at the time the Act of Congress of June 2-7, 10ft) (23 Stat. at 
Large. 855) took effect, and which operated to repeal that portion of 
said Act of Congress of February 0. 1001. which gave jurisdiction 
in such matters to the Circuit Court of the United States; the taking 
of testimonv having been hv the parties to said cau-e fullv completed 
and ready for submission to the court therein, it was thereupon stipu¬ 
lated and agreed by the parties thereto, including - the United States 
of America, that said cause should he dismissed. »ach nartv to 
pay their own costs, and that the record of the testimonv so 
4 taken should he forwarded to the Honorable Seeretarv of the 
Interior and submitted to him hv the parties to said cause in 
support of their respective claims in and to the lands in controversy, 
and the rents, issues and profits thereof, certified copies of said 
stipulations to accompanv such testimonv. which stipulations were 
duly approved by the Attorney General of the United States; all as 
will more fully appear by the certified copies of said stipulations and 
the records herein on file with the Secretary of the Interior and to 
which reference is hereby made for further certainty. 

Third. Your petitioners further represent that in the month of 
August, 1887, the United States of America, under and by virtue 
of the Act of Congress approved February 8, 1887. duly allotted 
to My Soul Tiebault, a male Winnebago Indian of the full blood, the 


South one-half (So. Vg) of the Southwest quarter (S. W. Vi) of 
Section Two (2), Township Twenty-six (20), Range Six (6), and 
the East one-half (E. V 2 ) of the Northwest quarter (X. W. 1 4) of 
Section Twelve (12), Township Twenty-six (20) Range Eight (8), 
all in Thurston County, Nebraska, and within the Winnebago reser¬ 
vation in said state; that thereafter patents were duly issued by the 
United States to the said My Soul Tiebault therefor, hv the terms 
and conditions whereof and by the terms and conditions of said 
Act of Congress, approved February 8, 1887. under which the allot¬ 
ments of said land were made and such patents issued, said land- were 
granted to the said allottee. Mv Soul Tiebault. and to his heirs, sub- 
ject to the following conditions: “that the United States does and 
will hold the lands thus allotted, for the period of twenty-five (27) 
years, in trust for the sole use and benefit of the Indian to 
5 which such allotments shall have been made, or, in case 
of his decease, of his heirs according to the laws of the state 
or territory where such land is located, and that at the expiration 
of said period, the United States will convey the same by patent to 
said Indian, or his heirs as aforesaid, in fee. discharged of said trust 
and free of all charge or encumbrance whatsoever.” That the trust 
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period under which said allotted lands were so as aforesaid granted 
to the said My Soul Tiehault has not as yet expired. 

Fourth. That during the month of August, 1887, the United 
States of America, under and hv virtue of the said Act of Congress, 
approved February 8, 1887. duly allotted to one Clara l iebault, a 
"Winnebago Indian of the full blood, and daughter of the said My 
Soul Tiehault. Lot Three (8) of the Northwest Quarter (X. W. Vt) 
of Section Two (2), Township Twenty-six (26), Range Six (6) 
within the Winnebago reservation in Thurston County, State of 
Nebraska; that the terms and conditions under which said land 
was allotted by the United States to the said Clara r l iebault were 
the same a< the terms and conditions of the allotment made to the 
said My Soul Tiehault. as hereinbefore at paragraph three (3) 
hereof alleged and set forth, and to which paragraph reference is 
made in that respect for further certainty. That thereafter the said 
Clara Tiehault died intestate and unmarried and without is-ue on 
the — dav of January, 1888. leaving as her only heir-at-law her 
father. My Soul Tiehault. That under the laws of the State of 
Nebraska, then in force, it was provided by Section Thirty (30) of 
Chapter Twentv-three (23) of the Compiled Statutes of Nebraska 
for the year 1887, “When any person shall die seized of any lands, 
tenements or hereditaments, or of any right thereto * * * 

6 not having lawfully devised the same, they shall descend, 

subject to his debts, in the manner following: * * * 

Second: * * * and if he shall have no Dsue nor widow, his 
estate shall descend to his father.” That by virtue of the laws of 
Nebraska and of the said Act of Congress of February 8, 1887, the 
title of. in and to the lands so allotted to Clara Tiehault descended 
to and became vested in the said My Soul Tiehault, subject only to 
the trust reserved therein by the United States under the patent 
which duly issued therefor under said Act of Congress, and the said 
Mv Soul Tiehault became and was entitled to the use. occupation, 
enjoyment, and the rents, issues and profits thereof. That the said 
Mv Soul Tiehault was hv the United States recognized as the sole 
heir-at-law of the said Clara Tiehault and as such entitled to the use, 
occupation, rents, issues and profits of the land so a< aforesaid al¬ 
lotted to Clara Tiehault. and thereafter and on or about the ninth 
dav of December. 1893, patent for said lands was duly issued by the 
United States to and for the benefit of the said My Soul r l iebault, 
who ever since the death of his daughter. Clara Tiehault, has had the 
use and enjovment of said lands, and of the rents, issues and profits 
thereof. That the trust period under said patent has not as yet 

expired. 

Fifth Your petitioners further renresent that thereafter, and 
on or about the first day of October. 1896. the said My Soul Tiehault, 
being then unmarried and without children, signed and filed his 
petition in writing, duly verified, in the county and probate court 
for Thurston County, Nebraska, in which countv and state he then 
resided, wherein and whereby he did ask to adopt a^ his children 
your petitioners. Julia Lamere Mickadiet nee Tiehault. then 

7 Julia Lamere. and aoed thirteen years, and Alma Lamere Tie- 
bault, then named Alma Lamere, and aged one year, both then 
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residents and citizens of J hurston County, Nebraska, and to bestow 
upon them equal rights, privileges and immunities of children born 
in lawful wedlock, and prayed the court for an order that, from 
and after the date of the filing of said petition, the said children 
(meaning your petitioners) should he deemed to all legal rights and 
purposes, the children of the said My Soul Tiebault, and that their 
names should be Julia Lamere Tiebault and Alma Lamere Tiebault. 

1 hat thereafter, and on the fifth day of October. 1893, the said 
My Soul 1 iebault appeared in person before the county judge of 
1 hurston ( ounty, Nebraska, and in open court in the presence of 
said judge and two (2) witnesses, signed and filed bis stipulation in 
writing to the effect that in the adoption of your petitioners, he be¬ 
stowed upon them equal rights, privileges and immunities of children 
born m lawful wedlock. 1 hat on the same day Joseph A. Lamere 
and Florence Lamere, both then residing in Thurston County. Ne¬ 
braska. and being the natural father and mother, respectively, of 
your petitioners, appeared in said County Court for Thurston County, 
Nebraska, and before the judge thereof, and both in open court 
and in writing, filed in said court, signed in the presence of the said 
county judge, and two (2) witnesses, duly consented to the adoption 
of your petitioners by the said My Soul Tiebault a< bis own children. 

Thereupon the said county court, on the said fifth day of October, 
1896, made an order setting the matter of the adoption of your pe¬ 
titioners by the said My Soul Tiebault. for hearing on the 
8 fourth day of November, 1890. and ordered that notice of the 
application for adoption be published for three (3) weeks 
in the Pender Times, which notice was duly published and proof 
thereof made and filed in said court on the 25th day of October 
1896. 

That thereafter the said matter came on for hearing before the 
said county court on the fourth day of November, 1896, and on 
said date said court, after full hearing and being advised in the prem¬ 
ises. entered its formal decree in said ad >ption proceedings wherein 
and whereby it was provided that said infant children (meaning your 
petitioners) were fully and legally adopted by the said My Soul 
Tiebault, they to take the names of Julia Lamere Tiebault and 
Alma Lamere Tiebault, respectively, and that they should have all 
legal rights, privileges and immunities and heirships, as if they had 
been born to the said My Soul Tiebault in lawful wedlock, which 
said decree was duly recorded upon the records of said court on the 
nineteenth day of January, 1897. That no appeal or error proceed¬ 
ings were ever taken from the said judgment and decree, and the 
same then became and still is of full force and effect. That there 
will be filed herewith and made a part hereof is a full, true and cor¬ 
rect copy of the said adoption proceedings, marked “Exhibit A” in¬ 
cluding the said petition, stipulation, consent, order for hearing and 
notice, notice and proof of publication thereof, and decree of the 
court. 

Sixth. That the laws of the .State of Nebraska in force at the 
time said decree of adoption was made providing f‘>r the adoption of 
children in said state, to-wit: Section 800 of the Code of Civil Pro- 
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cedure contained in tlie Compiled Statutes of Nebraska for the year 
lSlt), provided “ I hat all decrees entered in such case in conformity 
with the provisions and requirements of said chapter shall he con¬ 
clusive upon all persons interested in such proceedings or mat¬ 
ter. and the child or children thus adopted shall take the 
surname of the person or persons adopting the same, and all 
relations of parent and child agreeable to such stipulations and the 
decree of the probate court shall attach and such child or children, 
it >o stated in said decree, shall he subject to the exclusive control 
and oust dv fit such parent or parents and shall possess and enjoy 
all the rights, privileges, inheritance, heirship and immunities of 
children l orn in lawful wedlock.” 

Seventh. I hat from and after the granting of said decree of adop¬ 
tion, and in accordance therewith, your petitioners, except while at¬ 
tending school. resided with and sustained the relation pi the said My 
Soul Tiehault of parent and children up to and including the date 
of his death; and that under the laws of the State of Nebraska, as 
heretofore shown, they became and are his only lawful heirs, and 
entitled to inherit any and all of his estate to the same extent as if 
they were heirs of his body and children horn in lawful wedlock. 

Eighth. Your petitioners further show that the said My Soul 
Tiehault died intestate and unmarried and without issue of his body 
in Thurston County, Nebraska, where he resided, on the 10th day 
of February. 1000. leaving him surviving as his only heirs-at-law 
vonr petitioners. Julia Lamere Mickadiet nee Tiehault and Alma 


La mere J iehault. his adopted children and heirs under the law of 
Nebraska. That. .Section Thirtv (30) of Chanter Twentv-three (23) 
of the Compiled Statutes of Nebraska for the year 1005, in force 
at the time of the decease of said My Soul Tiehault. provided : “When 
any person shall die seized of any lands, tenements, or hereditaments 
or of any right thereto * * * not having lawfully de- 
10 vised the same, they shall descend, subject to his debts, in 
^ the manner following: First.—Tn equal shares to his chil¬ 
dren.” That at the time of his death the said Mv Soul Tiehault was 
seized of the lands hereinbefore described, subject only to the trust 
reserved therein by the I nited States, all as hereinbefore alleged 
That in accordance with the provisions of the said Act of Congress 
n f February S. 1SS7, and of the laws of Nebraska, to which reference 
has been heretofore made, all the right, title and interest of the said 
Mv Soul Tiehault in and to said allotted lands has descended to vour 
petitioners in equal shares, who are now the owners thereof, subject 
to the trust estate reserved therein by the United States, and are en¬ 
titled to the use. occupation, enjoyment, rents, issues and profits 
thereof: which said lands are of great value and worth at least the 
sum of Ten Thousand ($10,000) Dollars and upwards. 

Ninth. That after the transfer of the testimony and records from 
the United States Circuit Court of Appeals to the Secretary of the 
Interior, as hereinbefore alleged, and in accordance with the stipula¬ 
tion of the parties, your petitioners duly filed with the Secretary of 
the Interior their petition setting forth their claims to the lands in 
controversy as the lawful heirs-at-law and next of kin, in accord- 
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ance with the laws of the State of Nebraska, of the said My 
Soul Tiebault, Deceased, and thereafter the said Ellen Tebo, Frank 

I ebo, Jr., George Tebo, Jennie Tebo, Lucy Tebo, Harrison Tebo, 
Joseph Tebo, William Tiebault and Lizzie Traub duly filed their 
answer with the Secretary of the Interior to the petition of your pe¬ 
titioners setting forth their claims to the lands in controversy. 

Tenth. Thereupon, and upon the issues so joined, the said matter 
was by the authority of the Secretary of the Interior referred 

II to a Special Examiner, Mr. G. M. Tunison, who, using the 
evidence certified to bv the clerk of the court and taking sup- 

p-emental testimony at the Winnebago Agency, and before whom 
arguments were had and with whom briefs were filed, duly made his 
report in the matter in 1912 finding in favor of your petitioners that 
they were the lawful heirs-at-law of My Soul Tiebault and as such 
entitled to inherit the lands in controversy, which said report was 
duly submitted to the Secretary of the Interior, which office was then 
held by the Honorable Walter L. Fisher, by the Acting Commis¬ 
sioner of Indian Affairs on December 14. 1912, with the opinion 
wherein among other things, it was held, “that the decree of adop¬ 
tion should 1 e recognized as valid and binding and the estate awarded 
as recommended by the Special Examiner.” Thereupon the records, 
testimony, briefs, and opinion and findings of the said Special Ex¬ 
aminer and of the said Acting Commissioner of Indian Affairs were 
all duly presented to the Secretary of the Interior (Walter L. Fisher) 
who duly examined the same, and on the 11th day of January. 1913, 
duly pronounced his finding, judgment and decree approving the 
report, findings and conclusions of the said Special Examiner and 
the said Acting Commissioner of Indian Affairs in the following 
language, to-wit: ‘‘The proceedings had in determination of the 
heirs of Mv Soul Tiebault. Deceased, Winnebago allottee No. 184. 
and of Clara Tiebault, Deceased, Winnebago allottee No. 185, both 
of Nebraska, and the conclusions of the Special Examiner are hereby 
approved: and I find that by the adoption proceedings and the decree 
of the Thurston County Court in 1893 that Julia Lamere and Alma 
Lamere became the legally adopted children of My Soul Tiebault, 
thereafter to be known as Julia Lamere Tiebault and Alma 
D2 Lamere Tiebault, and as such adopted children were enti¬ 
tled to his whole estate, sharing equally therein: that My 
Soul Tiebault was the sole heir of his deceased daughter. Clara Tie¬ 
bault. and that her allotment being included in his estate descended 
from him to his adopted children. Julia Lamere Tiebault and Alma 
Lamere Tiebault. in equal shares.” That said findings and judg¬ 
ment so rendered became and ever since have been conclusive and 
final and binding upon all parties to said proceeding and upon the 
Secretary of the Interior and other officials of the United States of 
America. 

Eleventh. That thereafter the said findings and judgment of the 
Secretary of the Interior were duly transmitted to the Commissioner 
of Indian Affairs and through the latter to the Superintendent and 
Special Disbursing Agent for the Winnebago Agencv at Winnebago, 
Nebraska; that under and by the directions of the Secretary of the 
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Interior the findings and judgment so bv him rendered in said mat¬ 
ter were duly carried into effect and your petitioners were duly noti¬ 
fied thereof and immediately entered upon the possession and en¬ 
joyment of said lands and on or about the first- day of February, 
1913, all the accumulated rents, issues and profits derived from the 
lands in controversy in the custody of the superintendent and special 
disbursing agent of the Winnebago Agency at Winnebago, Nebraska, 
were duly paid over to your petitioners in equal shares, and there¬ 
after on or about the first day of Mav, 1913, a further distribution 
of the rents, issues and profits collected from the said lands was had 
and the same were duly paid over t > your petitioners in equal shares, 
and on or about- the fir-t day of September, 1913, another distribu¬ 
tion of the rents, issues and profits derived from said lands 

13 was had and the same were duly paid over to your petitioners 
in equal shares; that your petitioners proceeded to negotiate 

for the leasing of said lands for the coming year, as was their legal 
right as the owners thereof, and to care for and look after the same as 
their own. 

Twelfth. Your petitioners further represent that on or about the 
29th day of September. 1913. the defendant, without legal right or 
authority so to do. directed the superintendent and special disburs¬ 
ing agent of the Winnebago Agency at Winnebago. Nebraska, to 
withhold all funds accrued or deposited to the credit of the My Soul 
Tiebault and Clara Tiebault estates until further instructions, and 
the said defendant, as such Secretary of the Interior, has refused 
and still refuses either to permit to he paid over the rents, issues and 
profits derived from the lands in controversy to your petitioners, or 
to allow to your petitioners, or to either of them, the beneficial use 
and enjoyment thereof upon the claim, as your petitioners are in¬ 
formed and believe, that he intends to and will proceed to review and 
vacate the findings of his predecessor in office in favor of your 
petitioners as hereinbefore -et forth : that thereafter, and on or about 
the 8th day of October, 1913, as your petitioners are informed and 
believe, Harrison Tebo. one of the claimants to said land herein¬ 
before mentioned, filed a formal motion for a review and reconsid¬ 
eration of the said decision and judgment of the Secretary of the 
Interior and asked that the same be vacated, which said motion the 
defendant, as such Secretary of the Interior, entertained and caused 
notice to be served upon your petitioners to the effect that he had 
entertained an application of Harrison Tebo. one of the claimants 
to the lands in controversy, as hereinbefore alleged, for a 

14 review and vacation of the findings and judgment of his 
predecessor in behalf of your petitioners, as hereinbefore set 

forth: that thereupon and pursuant to such notice, your petitioners 
filed objections to the authority, right and jurisdiction of the said 
defendant to review, vacate or modify in any respect whatsoever the 
said judgment of his predecessor in office rendered in accordance 
with the provisions of the Act of Juno 2o. 1910. under which said 
act. as your petitioners claimed, the Secretary of the Interior sits 
as a court and acts judicially in determining who are the persons 
who, under the laws of Nebraska and pursuant to the provisions of 
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(lie Art of Conner of February S. IS,ST. were and are the hrtrs at 

' " ,,d next k »> of the said My Soul Tiebault, Deceased and 
that ho was without power or authority whatsoever under the Act 
of Congress of June 2o, 1910, to ignore. vacate or annul the decree 
of a<.option issued by the County Court of Thurston County' 
Nebraska as hereinbefore alleged: that the defendant as such Secre- 
tar.\ of the Interior has overruled the said objections of vour peti¬ 
tioners ayainst the jurisdiction and authoritv of the defendant to 
review, vacate or modify the said decision of his predecessor so as 
atoiesmd made and announced on tlie 11th day of January. 1913 
thirteenth, lour petitioners further represent that tliev are en- 
titled to nave paid oyer to them and receive for their use and benefit 
the rents, issues and profits derived from the lands in controversy 
and : o fis aforesaid withheld from them by the Superintendent and 
Special Disbursing Agent of the Winnebago Agenov at Winnebago 
Nebraska, under and by the direction of the defendant as =uch 
Secretary of the Interior, and they are entitled to have the 
io same applied for their use and benefit under and bv the direc- 
t, . on of the Secretary of the Interior, all in accordance with 
the provision* of the several Acts of Congress hereinbefore referred 
to and that the defendant as such Secretary of the Interior i* with- 
out right or authority in law to withhold the said rents, issues and 
Profits, oi the beneficial use thereof, from vour petitioners 

Wherefore, your petitioners pray that this court grant issue and 
award a peremptory writ of mandamus to the defendant, requiring 

and directing him as such Secretary of the Interior: First._To 

foithvith pa\ over or cause to be paid over to vour petitioner* as 
by law required, any and all moneys collected under hi* supervision 
as the proceeds of the rents, issues and profits derived from the lands 
hereinbefore described, and which moneys, under the direction and 
instructions of said defendant, as such Secretary of the Interior 
have been withheld from petitioners by the agent’or superintendent 
m charge at the Winnebago Agency at Winnebago. Nebraska; 
Second.—Or that the said defendant, as such Secretary of the In¬ 
terior. he directed and required to expend, or cause to he expended 
such rent>, ismics. and piofits for the use and benefit of your peti¬ 
tioners. as by law required; Third—That the said defendant, as 
such Secretary of the Interior, be commanded and directed to carrv 
into effect in all respects the said judgment and decree of his prede¬ 
cessor. dated the lltli day of January, 1013, in favor of your peti¬ 
tioners as respects the occupation, use and enjoyment by vour peti¬ 
tioners of the lands hereinbefore described, and the beneficial use of 

the rents, issues and profits derived therefrom: Fourth._That the 

said defendant, as such Secretary of the Interior, be com- 
16 manded and directed to allow, give and grant unto vour peti¬ 
tioners any and all privileges and rights to which they are 
entitled under the law in and to the lands hereinbefore described and 
to the rents, issues and profits thereof, as the lawful owners of said 
lands, subject only to the trust estate reserved therein bv the United 
States and the restraint upon alienation of the said lands in accord¬ 
ance with the provisions of said trust; Fifth,—And for all other 
2—2762a 
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and further relief to which your petitioners may be by law entitled 
by reason of the premises in and to the lands in controversy and the 
rents, issues and profits thereof, together with their costs herein 
sustained. 

HOWARD SAXTON and 
BROWN, BAXTER & VAN DUSEN, 

E. F. COLL A DAY, 

Attorneys for Petitioners. 

State of Nebraska, 

County of Douglas, ss: 

Alma Lamere Tiebault, being first duly sworn, deposes and says 
that >he is one of the petitioners in the above entitled cause; that she 
has read and examined the foregoing petition for mandamus and 
knows the contents thereof and that the facts therein set forth are 
true. 

ALMA La MERE TIEBAULT. 

Subscribed in mv presence and sworn to before me this 9th day of 
Julv, 1914. 

‘ [seal.] NETTIE FLOREN, 

Notary Public . 


17 Exhibit “A” to Petition for Mandamus. 

Filed July 21, 1914. 

In the County Court of Thurston County, Nebraska. 

In the Matter of the Adoption of Alma Lamere and Julia Lamere. 

Petition. 

To the County Court of Thurston County: 

Your petitioner. My Soul Tiebault, respectfully represents to the 
Honorable Court that he is a resident of the State of Nebraska living 
at Winnebago, Thurston county, and that he desires to adopt two 
children, Alma Lamere, aged one year, and Julia Lamere, aged 
thirteen years, and that they are tiie children of Joseph Lamere 
and Florence Lamere, and to bestow upon them equal rights, privi¬ 
leges and immunities of children born in lawful wedlock. That 
your petitioner, being a widower without a family has taken a great 
interest in these children, and because of his relationship to them 
and the pleasure he takes in their company he desires to adopt 
them. That lie has sufficient income to provide for their needs and 
to furnish suitable nurture and education. 

Therefore, your petitioner prays that the court may make an 
order that from and after the date thereof such children shall be 
deemed to all legal intents and purposes, the children of your peti- 
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tioner; and that to the name of said children may be added Tiebault, 
the name of your petitioner. 

MY SOUL TIEBAULT. 


18 State of Nebraska, 

Thurston County, ss: 


My Soul Tiel ault. being first duly sworn, says, I am the peti¬ 
tioner above named, that the petition expresses my desire and the 
statements there made are true. 

His 

MY SOUL TIEBAULT. X 

Mark. 


Subscribed in my presence and sworn to before me this 1st day 
of October, A. D. 1896. 


Recorded Jan. 18, 1897. 


T. L. SLOAN, 
Notary Public. 


In the County Court of Thurston County, Nebraska. 


In the Matter of the Adoption of Alma Lamere and Julia Lamere. 


Stipulation. 

The petitioner herein desires to stipulate hereby that in the adop¬ 
tion of Alma Lamere and Julia Lamere he bestows upon them equal 
rights, privileges and immunities of children born in lawful wedlock 

In testimony whereof I have hereunto set my hand this 5th day 
of October, A. D. 1896, in open court at Pender. Thurston county 
Nebraska, and in the presence of the County Judge. 

His 

MY SOUL TIEBAULT. X 

0 . , . . Mark. 

oigned in the presence of: 

OLIVER LAMERE. 

Thomas McCauley. 

Attest: 

J. M. CURRY, 

County Judge, [seal.] 


19 In the County Court of Thurston County, Nebraska. 

In the Matter of the Adoption of Alma Lamere and Julia Lamere. 

Consent of Parents. 

To the County Court of Thurston County: 

We, Joseph A. Lamere and Florence Lamere, father and mother, 
having the custody of Alma Lamere and Julia Lamere, named in the 
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petition of My Soul Tiebault, deeming it proper that the adoption of 
tiie children named by sa»d petitioner shall take effect, do hereby 
consent to such adoption. 

Signed m open court in the Court Room of the County Judge 
at Ptnuer m Tinu>lon County this nth day of October, A. 1). 1896, 
and in the presence of the County Judge. 

JOSEPH A. LAMERE. 

Her 

FLORENCE LAMERE. X 

Mark. 

Witnesses: 

OLIVER LAMERE. 

THOMAS McCAULEY. [seal.] 

In the County Court of Thurston County, State of Nebraska. 

In the Matter of the Adoption of Alma Lamere and Julia Lamere. 

Notice. 

State of Nebraska, 

Thurston County, ss: 

At a County Court. Held at the County Court Room, in and for 
said County, October 5th, A. D. 1896. 

Present : J. M. Curry, County Judge. 

On reading and filing the petition of My Soul Tiebault, praying 
that he may adopt Alma Lamere and Julia Lamere minor 
20 children of Joseph and Florence Lamere, and on liling and 
reading the consent of the parents of said minors to the prayer 
of said }»etition: 

Ordered that November 4, 1890 at 3 o’clock P. M. lie assigned as 
the time for hearing said petition, when all persons interested in 
said matter may appear at tlie County Court to be held in and for 
said County, and show cause why the prayer of petitioner should 
not he granted; and that notice of the pendency of said petition and 
the hearing thereof, be given to all persons interested in said matter 
by the publication of this order and notice in the Pender Times for 
a period of three weeks from the date hereof. 

. J. M. CURRY, 

County Judge. 

Pender, Oct. 6, 1896. 

State of Nebraska, 

Thurston County, ss: 

M. W. Murray, of lawful acre, being dulv sworn, deposes and 
says, that he is the publisher of “The Pender Times,” a weekly news¬ 
paper printed and published at Pender, in said County, and of gen¬ 
eral circulation in said county, that the annexed notice which is a 
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part of this proof of publication, was published in said paper, and 
not in a supplement tor three consecutive weeks, the first publication 
being the 9th day of October, 1890, and the last publication on the 
23rd day of October, 1896, that said newspaper, during all of said 
time, had a bona fide circulation of more than 200 copies weekly 
and had been published within said county for more than 52 suc¬ 
cessive weeks prior to the commencement of said publication, and 
was printed either in whole or in part in an office maintained in 
Pender, the place of publication. 

M. W. MURRAY. 

Subscribed and sworn to before me this 25th day of Octo- 
21 her, 1896. 


State of Nebraska, 

Thurston County, ss: 

I hereby certified that this is a true copy of the original Notice 
and Proof of Publication. 

[seal.] (Signed) J. M. CURRY, 

County Judge. 

State of Nebraska, 

County of Thurston, ss: 

At a Session of the County Court Held in and for said County at 
the County Court Room in Pender, on the Fourth Day of Novem¬ 
ber, A. I). 1896. 

Recorded Jan. 19, 1897. 

Present: J. M. Curry, County Judge. 

In the Mattel of the Adoption of Alma Lamere and Julia Lamere 

Infants. 


Be it remembered that on the 5th day of October A. D. 1896 
My Soul 1 iebault, of the said County, filed his duly verified petition 
praying that the said infant children might he legally adopted by 
him, And that, on the same day, the said Joseph A. Lamere and 
Florence Lamere, parents of said children, filed their duly verified 
petition praying for and consenting to such adoption. 

And that, on the same day, this court caused to be filed and entered 
of record, an order of hearing, assigning November 4, A. D. 1896 at 
three o’clock P. M. at the County Court Room, as the time and place 
of hearing when and where all persons in interest might appear 
and show cause, if any there be. why the prayers of the said peti¬ 
tioners should not he granted: and in and by the terms of such 
order of hearing, it, was directed that notice of’the pendency of the 
petitions be given to all parties interested therein by publication of 
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the order of hearing in The Pender Times, a weekly news¬ 
paper, lor three successive weeks prior to the said day of hear- 
ing. And that on this the said day of hearing due proof of 
the publication ol the said order of hearing as required by law, was 
made and tiled. ^ J 

And that, thereupon, the Court proceeding to an examination in 
the premises, no one appearing to oppose or contest, finds, that the 
statements m the said petition are true, and that the said My Soul 
1 ie ban It is a proper person to adopt the said infants. 

It is therefore considered, adjudged and decreed, that the said 
infant children be, and they hereby are fully and legally adopted 
by the said My Soul Tiebault, and that the said children shall be 
known by, and have the name of, Alma Lamere Tiebault and Julia 
Lamere 1 le mult, respectively; and that the said children shall have 
all the legal rights, privileges, immunities and heirships, as if they 
had been born to the said My Soul Tiebault in lawful wedlock. 

In witness whereof, I have hereunto set my hand and the seal of 
the said County Court, at Pender, this Nov. 4th. A. I). 1890. 

t SEAL -] J. M. CURRY, 

Recorded Jan. 19, 1897. County Judge. 
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Rule to Show Cause. 


Filed July 14. 1914. 


I>>„ consideration of the petition of .Julia I.antere Mickadiet, nee 
i ie unit and Alma Lamere 1 iebault, filed in the above entitled cause, 
it is. this 1 4th day of July 1914, by the Court, 

Ordered that the defendant Franklin K. Lane, Secretary of the 
Interior of the i nited States, show cause, if any he hare, on or 
►efnre the 24th day of July 1914. why the prayers of said petition 
should not be granted and why the writ of mandamus should not 
l^ue a> prayed therein; provided a copy of this order be served upon 
said defendant on or before the 18th day of July 1914 
By the Court. J y 

THOS. II. ANDERSON, 

Senior Justice. 


Return to Rule to Show Cause. 

Filed July 23, 1914. 

******* 

Comes now Andrieus A. Jones, First Assistant Secretary and in 
the absence of the Secretary, Acting Secretary of the Interior, re¬ 
spondent in the above entitled case, and in answer to the rule to show 
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cause why mandamus should not issue as prayed in the petition 
herein filed says: 

That admitting generally the statement of facts in said petition, 
save as herein qualified, it is true that on January 11. 1913, Lewis C 
Laylm, then and thereafter until July 1, 1914, being Assistant Sec¬ 
retary of the Department of the Interior, signed an order approving 
proceedings had in the determination of the heirs of My 
-4 Soul I iebault and Clara Tiebault, deceased \\ innebago al- 
lottees, and finding that the relators were adopted children 
of said My Soul Tiebault and that his allotments at his decease 
descended to said relators in equal shares. 

That the legal title to the lands allotted to said My Soul Tiebault 
and Clara 1 iebault and thus held to descend to the relators was at 
said time and at all times since, and is now. vested in the United 
States, and that said lands are held in trust by the United States 
for the benefit of the allottees by virtue of trust patents issued to 
the said allottees under the provisions of the Act of February 8, 1887, 
as averred in the third paragraph of relators’ petition. 

That under and by the terms of said trust patents the United 
States, at the expiration of the term of twenty-five years from the 
dae of the issue of said patents, undertook to convey the lands so 
allotted, in fee. discharged of said trust and free froni all charges or 
incumbrance, to the allottees, as fully appears from the allegations 
of paragraph three of the petition; but that under the provisions 
oi tlx* Act ot May 8. 19()r> (34 Stat., 182), the Secretary of the 
Interior was authorized in his discretion whenever he shall he satis¬ 
fied that any Indian allottee is competent and capable of managing 
his or her affairs at any time, to cause to be issued to said allottee a 
patent in fee simple. 

That said trust period having not yet expired, the relator-, on or 
about September 8, 1913, and in manner and form pursuant to the 
requirements of the rules and regulations of the Department, peti¬ 
tioned the Secretary to issue to them patents in fee under the pro¬ 
visions of said act of May 8. 190(3; that on September 8. 1913. in fur¬ 
ther compliance with the regulations governing such applica- 
25 tion. notice was duly posted at the Winnebago Agency of the 
application of said relators, said notice stating that unless 
cause was shown why said patents should not issue the Commissioner 
of Indian Affairs would, after thirty days from the date thereof, 
consider said application with a view of recommending to the Secre¬ 
tary of the Interior that the patents applied for should he i.-sued 
under the provisions of said Act of 1909. 

That thereafter, and on October 8. 1913. Harrison Tiebault, claim¬ 
ing to be an heir of the deceased allottees, appeared at the office of 
the Commissioner of Indian Affairs and protested against the D-uance 
of said patents in fee and filed a formal motion for the review and 
reconsideration of the Departmental order of January 11. 1913. 
awarding heir-hip to the relators, on the ground that he desired 
to file newly discovered evidence tending to show that the alleged 
decree of adoption was void on the ground that it was secured by 
fraud. 
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That said motion was duly allowed and said Harrison Tiebault 
and the attorneys of record for the relators were duly notified thereof, 
thirty days being allowed for the submission of new evidence or ad¬ 
ditional facts or points of law. Relators’ counsel were notified that 
they would have opportunity to answer before the case was recon¬ 
sidered by the Indian Office or by the respondent. Said time was 
thereafter enlarged and extended to December 15, 19Id, and new 
evidence and briefs were duly filed. Said relators came in and tiled 
briefs and argument attacking the jurisdiction of the Secretary on 
the ground that the latter was without jurisdiction to annul a decree 
of his predecessor in olliee for the alleged reason that such a de¬ 
cision is a judicial act and can be reviewed, if at all, only 
20 by the courts and that the Secretary is without power to 
review or vacate the said decree of adoption; that in truth 
and in fact, the said order of January 11, 1913, alleged in the pe- 
tion to have been made and passed by Walter L. Fisher, was signed 
and passed bv the said Lewis (’. Lavlin. Assistant Secretary of the 
Interior not only under Walter L. Fisher, your respondent’s prede¬ 
cessor in the olliee of Secretarv of the Interior, but Assistant Seere- 
tary under your respondent,-during the period covered by the matters 
complained of. 

That thereafter and on June 0. 1914, the Secretary rendered a 

t j 

decision overruling the plea to his jurisdiction to reconsider the 
action of Januarv 11. 1913, but withholding anv decision on other 
points or consideration thereof until after due notice to the parties 
of his ruling on the preliminary que-tion of jurisdiction and his 
authority to entertain the motion for reconsideration; that said 
parties, including the relators, have been duly notified thereof; and 
that said matter is now pending before your respondent and unde¬ 
termined. 

Further answering, he admit.- that he has i-sued orders to with¬ 
hold payment of funds accrued or deposited to the credit of the 
estate of My Soul Tiebault and Clara Tiebault until further instruc¬ 
tions. but he avers that the only funds so withheld are those which 
have accrued since the pendency of the motion for reconsideration 


aforesaid. 

He further states that if upon reconsideration he determines to 
adhere to and reaffirm the order of January 11. 1913*, the accrued 
funds will be duly paid to the relators, but that until final deter¬ 
mination by him of the lawful heirs of said My Soul Tiebault and 
Clara Tiebault, the said funds should be held intact and that 
27 payment thereof to any person should not be made. 

He further shows that under the Act of June 25, 1910 
(36 Stat., 855), the Secretary of the Interior is vested with full and 
exclusive jurisdiction to ascertain the legal heirs of an Indian allottee 
deceased prior to the expiration of the trust period and before the 
issuance of a patent in fee. and that his decision thereon is final and 
conclusive, and not subject to review or control by the courts. 

Wherefore having fully answered the rule to show cause he prays 
that said rule be discharged, that the petition herein filed be dis- 
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missed, and that he be permitted to go hence without day, with his 
reasonable costs to be taxed by the Clerk. 

ANDRIEUS A. JONES, 

Acting Secretary of the Interior. 

PRESTON C. WEST, 

Solicitor of the Department; 

C. EDWARD WRIGHT, 

Assistant Attorney, 

Attorneys for Respondent. 

District of Columbia, ss: 

Andrieus A. Jones, Acting Secretary of the Interior, being first 
duly sworn, says that he has read over the foregoing answer by him 
subscribed and knows the contents thereof; that the matters and 
things therein set forth he is informed are true and he believes them 
to be true. 

ANDRIEUS A. JONES, 

Acting Secretary of the Interior. 

Subscribed and sworn to this 23" day of July, 1914. 

Before me, 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 

28 (Endorsed.) 

Service acknowledged this 23d day of July, 1914. 

E. F. COLLADAY, 

Att’y for Relators. 


Demurrer. 

Filed September 10, 1914. 

****** * 

The relators, Julia Lamere Mickadiet and Alma Lamere Tiebault, 
say that the answer and return of the respondent is bad in substance. 

BROWN, BAXTER, & VAN DUSEN, 
HOWARD SAXTON and 
E. F. COLLADAY, 

Attorneys for Relators. 

Among the matters of law to be argued are the following: 

1. The Secretary of the Interior is without jurisdiction to annul 
a decision of his predecessor relating to property rights because such 
a decision is a judicial act and can only be reviewed, if reviewable at 
all, by the courts. 

2. The Secretary of the Interior is without power under the Act of 
June 25, 1910. to review, vacate or ignore the adoption decree en¬ 
tered by the County Court of Thurston County, Nebraska, on the 
4th day of November, 1890. 

3—2762a 
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3. The decree of adoption of the County Court of Thurston 
County, Nebraska, acting within its jurisdiction, from which no ap¬ 
peal was taken, is not subject to collateral attack, and the Secretary 
of the Interior is without power or jurisdiction to annul, 
29 modify, vacate or ignore said decree. 

4. Harrison Teho who made the application to have the 
decision of the Secretary of the Interior heretofore rendered in 
favor of these plaintiffs reviewed and vacated, together with all 
other blood relatives of the said My Soul Tiehault, deceased, are es¬ 
topped in law 1 (> question the validity of said decree of adoption, said 
decree being final and binding upon My Soul Tiehault in his lifetime 
and upon his heirs after his death. 


Supreme Court of the District of Columbia. 


Friday, October 16, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

****** * 

This cause coming on for hearing upon the demurrer of the Re¬ 
lators to the Answer of the respondent to the Rule to Show Cause, 
and the same having been argued by the respective attorneys, it is 
considered that said demurrer be, and the same hereby is, overruled. 
Whereupon the Relators announce that they will stand upon said de¬ 
murrer- Therefore it is considered that the prayers of the petition 
be. and hereby are. denied, and the petition is hereby dismissed at 
the costs of the Relators and that the respondent have execution 
thereof. 

The Relators in open court and in the presence of counsel for the 
Respondent, note an appeal to the Court of Appeals, and the penalty 
of the I ond on such appeal is fixed at $100.00 or a deposit of $50.00 in 
lieu thereof. 


30 Memorandum. 

October 31, 1914.—Appeal bond approved and filed. 


Assignment of Errors. 

Filed November 18, 1914. 

****** * 

1. The Court erred in over-ruling the relators’ demurrer, to the 
answer of the respondent. 

2. The Court erred in not holding said answer bad in substance 
and overruling the demurrer thereto. 

3. The Court erred in not holding that the respondent was with¬ 
out jurisdiction to inquire into the decision and decree made by his 
predecessor in office, and without power to set aside the same. 

4. The Court erred in not holding that the decision and decree 
made and entered by Walter L. Fisher, Secretary of the Interior 
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on to-wit the 11th day of January, 1913, was a judicial act not re- 
viewable by his successor in office. 

5. The Court erred in holding in effect that notwithstanding the 
provisions of the Act of Congress of June 25, 1910, the respondent 
has the power to review, vacate or ignore the said decision and de¬ 
cree made and entered by his predecessor in office, Walter L. Fisher, 
Secretary of the Interior. 

0. The Court erred in holding in effect that the respondent has 
the power under the Act of June 25, 1910, to review, vacate or ignore 
the adoption decree entered by the County Court of Thurston County, 
Nebraska, on the 4th dav of November, 1896. 

7. The Court erred in holding in effect that the decree 

31 of adoption of the County Court of Thurston County, Ne¬ 
braska, entered on the 4th day of November, 1896, is subject 

to collateral attack, and that the respondent has jurisdiction to 
annul, modify, vacate or ignore the same. 

8 . The Court erred in not holding that Harrison Tebo, together 
with all the other blood relatives of My Soul Tiebault, deceased, are 
estopped in law to question the validity of said decree of adoption. 

9. The Court erred in dismissing said petition. 

10. The Court erred in entering a judgment dismissing said cause. 

HOWARD SAXTON, 

BROWN. BAXTER, & VAN DUSEN and 
E. E. COLLADAY, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed November 19, 1914. 

****** * 

The following pleadings and papers are hereby designated by 
counsel for the relators as the record to be made and filed in the 
Court of Appeals for the District of Columbia in the appeal praved 
and taken herein from the judgment of the Supreme Court of the 
District of Columbia under date of October 16, 1914. over-ruling the 
Demurrer of the relators to the answer of the respondents and dis¬ 
missing the petition of the relators: 

1. Petition for the writ of mandamus and the exhibits filed there¬ 
with and in support thereof. 

2. The rule to show cause. 

3. The respondent’s answer to said rule. 

4. The demurrer to said answer. 

5. The order over-ruling the demurrer and entering the 

32 judgment dismissing the relators’ petition. 

6 . The praying of appeal by the relators. 

7. The bond on appeal. 

8. The assignment of errors. 

9. This designation. 

HOWARD SAXTON. 

BROWN. BAXTER, & VAN DUSEN and 
E. F. COLLADAY, 

Attorneys for Relators. 





20 U. S. A. EX REL. J. L. MICKADIET El’ AL. VS. F. K. LANE, ETC. 


Service of copy of the above designation acknowledged this — 
day of November, 1914. 

C. EDWARD WRIGIIT, 

Attorney for Defendant. 


33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


1. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57083 at Law, wherein The 
United States of America, ex relatione Julia Lamere Mickadiet nee 
Tiebault and Alma Lamare Tiebault, are Plaintiffs and Franklin K. 
Lane. Secretary of the Interior, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof. 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
4th day of December, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2762. U. S. A. ex Rel. Julia Lamere Mickadiet et al., appellants, 
vs. Franklin K. L one. <tc. Court of Appeals, District of Columbia. 
Filed Dec. 7, 1914. Henry IV. Hodges, clerk. 
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Court of Appeals of the District of 

Columbia. 

January Term, 1915. 

The United States of America, 
ex rel . Julia Lamere Mickadiet 
et al., appellants, 

v. 

Franklin K. Lane, Secretary of 
the Interior. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

STATEMENT. 

The return to the rule to show cause, appearing 
on pages 14-17 of the record, states the case that 
is before this court. It appears that on January 
11, 1913, Lewis C. Lavlin (then and at all times 
during the period covering the events with which 
this case is concerned), the Assistant Secretary of 
the Interior, passed an order finding and holding 
the appellants to be the adopted children of My 
Soul Tiebault and that the latter’s allotments at 
his decease descended to them in equal shares. 

(i) 


No. 2762. 
No. 5, Special 
Calendar. 
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It is shown by petition and return that My Soul 
Tiebault held what is known as 4 ‘trust patents” 
only for the lands allotted, and that under and by 
the terms of said “ patents ” the United States 
undertook, at the expiration of twenty-five years 

after date hereof, to convev the lands allotted in 

* •/ 

fee, discharged of any trust. 

The twenty-five-year period does not expire 
until some time in 1915. (Appellant’s brief, p. 3.) 

But, under the provisions of the act of May 8, 
1906 (34 Stat., 182), the Secretary of the Interior 
is authorized in his discretion, whenever he is sat¬ 
isfied that any Indian allottee is competent and 
capable of managing his affairs, at any time prior 
to the expiration of said twenty-five year period, 
to cause to be issued to said allottee a patent in 
fee simple. 

The return (record, p. 15), shows that the ap¬ 
pellants sought to take advantage of this provi¬ 
sion, and, about September 8, 1913, and in the 
manner and form required by the rules and regu¬ 
lations of the Department, petitioned the appellee 
to issue to them patents in fee for the land allotted 
to My Soul Tiebault; that on September 8, 1913, 
notice, as required by the regulations, was duly 
posted at the Winnebago Agency, setting forth the 
fact that application for fee simple patents had 
been filed and stating that unless cause was shown 
why the prayers of the petition should not be 
granted, the Commissioner of Indian Affairs, after 
thirty days from the date thereof, would consider 




the application with a view of recommending to 
the Secretary of the Interior that patents should 
issue as prayed. 

Thereupon one Harrison Tiebault, claiming to 
he an heir of My Soul Tiebault, on October 8, 
1913, appeared at the office of the Commissioner 
of Indian Affairs, lodged his protest against the 
granting of appellants’ petition, and solicited the 
reconsideration of the order of January 11, 1913, 
awarding heirship to the appellants, setting forth 
that he desired to file newly discovered evidence 
tending to show that the alleged decree of adop¬ 
tion, the foundation of appellants’ claim of inter¬ 
est, was void on the ground that it was secured by 
fraud. 

The motion was granted and notice was duly 
given. Thereupon appellants came in and plead 
to the jurisdiction of the Secretary to review the 
action of his predecessor, claiming that the deci¬ 
sion of January 11, 1913, was a judicial act and 
that the appellee is without power to review or 
vacate the decree of adoption. 

On June 6, 1914, the appellee rendered a deci¬ 
sion overruling this plea to his jurisdiction, but 
withholding any decision on other points. The 
appellants were duly notified and the matter is 
now pending before the Secretary, undecided as 
to any point save the jurisdictional question. 

In short, the appellee has not decided that he 
can ignore or refuse to follow the decree of adop¬ 
tion passed by the Nebraska court. He has not 
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derided that the order passed bv the Department 

on January 11, 191d, shall not stand and be taken 

as the basis of action when he comes to the solemn 

and final action of issuing patents in fee. He has 

not decided that the appellants are not the sole 

heirs of Mv Soul Tiebault and entitled as such to 
%/ 

the lands allotted to him. 

He has merely decided that as long as the legal 
title to the land involved is in the United States 
he retains jurisdiction to inquire into questions of 
heirship and to correct, if necessary, any errors 
theretofore made, to the end that he may be sure, 
before investing the Indian with full title in fee 
simple, terminating existing relations between the 
Indian and the United States, so far as the con¬ 
trol of the former’s land is concerned, that he is 
passing the title of the United States to those, and 
to those only, who, under the law, are entitled to it. 

That is the sole question in this case. 

I ARGUMENT. 

X. 

The case involves the right to certain lands, 
legal title to which is in the United States, and the 
present enjoyment of the earnings incident to a 
right in these lands. 

At the outset it becomes necessary to discuss 
the nature and character of the present interest 
which the appellants apparently possess. Con¬ 
fessedly, they have nothing except “ trust pat- 
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ents.” This controversy arises as an incident to 
their effort to obtain patents conveying the title in 
fee simple, devesting the entire interest of the 
United States and investing it in them. 

The “ trust patents ” which the appellants peti¬ 
tioned the appellee to convert into fee patents 
were issued under the authority of the act of Feb¬ 
ruary 8, 1887 (24 Stat., 388), which, in its mate¬ 
rial part, is as follows: 


That upon the approval of the allotments 
provided for in this act by the Secretary off 
the IntenorUhe^sTmTT cause patents to issue 
therefor in the name of the allottees, which 
patents shall be of the legal effect, and de¬ 
clare that the United States does and will 
hold the land thus allotted, for the period 
of twenty-five vears, in trust for the sole 
use and benefit of the Indian to whom such 
allotment shall have been made, or^ in case 
of his decease, of his heirs according to the 
laws of the State or Territory where such 
land is located, and that at the expiration 
of such period the United States will con¬ 


vey the same by patent to said Indian, or 
his heirs as aforesaid, in fee, discharged oF 
said trust and free of all charge or incum¬ 


brance whatsoever: Provided , That the 
President of the United States may in any 
case in his discretion extend the period. 


As was said in United States v. Rickert (188 


U. S., 432, on page 436) : 

The word “ patents,” where it is first 
used in this section, was not happily chosen 




to express the thought which, it is clear, all 
parts of the section being considered, Con¬ 
gress intended to express. The “ patents ” 
here referred to (although that word has 
various meanings) were, as the statute 
plainly imports, nothing more than instru¬ 
ments or memoranda in writing, designed 
to show that for a period of twenty-five 
years the United States would hold the land 
allotted in trust for the sole use and benefit 
of the allottee, or, in case of his death, of 
his heirs, and subsequently, at the expira¬ 
tion of that period—unless the time was ex¬ 
tended by the President—convey the fee, 
discharged of the trust and free of all 
charge and incumbrance. In other words, 
the United States retained the legal title, 
giving the Indian allottee a paper or writ¬ 
ing, improperly called a patent, showing 
that at a particular time in the future, 
unless it was extended by the President, he 
would be entitled to a regular patent con¬ 
veying the fee. 

See also: 

Bond v. United States, 181 Fed., 613, 
615; 

McKay v. Kalyton, 204 U. S., 458. 

The legal title to the land is in the United 
States; the Indian is a ward of the Nation and 
under the general guardianship of the Secretary; 
and the Congress, at any time, if it deemed it for 
the benefit of the Indian, could repeal the pro¬ 
vision of law that authorizes “ trust patents,” or 
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could mpdify the terms, or extend the period of 
restriction. As was said in the Bond case, supra: 

By this act, the United States retained 
title to and control over the allotted lands 
during the trust period, without any right 
in the allottee to do more than occupy and 
cultivate them under a paper or writing, 
showing that at a particular time in the 
future, unless it is extended bv the Presi- 
dent, he would be entitled to a regular pat¬ 
ent, conveying the fee. The property did 
not cease, by the allotment, to be the prop¬ 
erty of the United States nor subject to its 
control, nor did the allottee cease to be a 
ward of the Government. The title still re¬ 
mained in the Government, and the allottee 
remained in a condition of pupilage and de¬ 
pendency. all dis¬ 

putes concerning the allotment, its occu- 
pancy and possession, and the general 
control of the Indian remained with the 
Secretarv of the Interior. 

t. 

The general power of Congress, and of the Sec¬ 
retary as the executive officer acting under the 
general powers conferred upon him by Congress, 

is sufficientlv discussed in Gritts et aJ. v. Fisher 
%/ 

(224 U. S., 640); Stephens v. Cherokee Nation 
(174 U. S., 445); Cherokee Nation v. Hitchcock 
(187 U. S., 294) ; Wallace v. Adams (204 U. S., 
415); United States v. Kagama (118 U. S., 378); 
McKay v. Kalyton (204 U. S., 458). 

76514—15-2 
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h\ 1894 Congress passed an act which it amended 
in 1901 (see 28 Stat., 305, and 31 Stat., 360), by 
which it conferred certain jurisdiction on the Fed¬ 
eral courts with regard to allotments. Before 
these acts, the sole authority for settling all con¬ 
troversies, necessarily including the determination 
of the title, and incidentally the right of posses¬ 
sion, of Indian allotments while the same were 
held in trust by the United States, resided in the 
Secretary of the Interior. It is too well settled 
to admit of controversy that independently of these 
acts no court, State or Federal, had any manner of 
jurisdiction. 1 he Supreme Court tersely stated 

the matter in McKay v. Kalyton, supra, in these 
terms: 


It follows that prior to the act of Con¬ 
gress of 1894 controversies necessarily in¬ 
volving a determination of the title and 
incidentally of the right to the possession of 
Indian allotments while the same were held 
in trust by the United States were not pri¬ 
marily cognizable by any court, either State 
or Federal. 

Manifestly, the jurisdiction conferred bv Con- 
gress on the courts could at any time be taken 
away, and upon the repeal of the statutes last cited 
the Secretary’s jurisdiction would be restored in 
the same fullness it existed before their enactment. 
Precisely this was done by the very statute under 
which the proceedings arose which impelled ap 
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pellants to invoke the writ of mandamus against 
the appellee. 

The first section of the act of June 25, 1910 (36 
Stat., 855), is as follows: 

That wh e r e any Indian to whom an allot¬ 
ment of land has been made, or may here¬ 


after be made, dies before the expiration of 
the trust period and before the issuance ox 
a 1'ee without, havipg made a 


will disposing of said allotment as herein- 

muh,- T ° i * _ 

after provided, the Secretary of the Inte¬ 
rior, upon notice and hearing, under such 


rules .a§^he may prescribe, shall ascertain 
the^galJj^g of such decedent, and his 
decision thereon shall be final and conclu- 

_ * 11 » j,. Y 

sive. If the Secretary of the Interior de¬ 
cides the heir or heirs of such decedent 
competent to manage their own affairs, he 
shall issue to such heir or heirs a patent in 
fee for the allotment of such decedent; if 
he shall decide one or more of the heirs to 
be incompetent, he may, in his discretion, 
cause such lands to be sold ^Provided, That 

if the Secretary shall find that the lands of 

* 

the decedent are capable of partition to the 
advantage of the heirs, he may cause the 
shares of such as are competent, upon their 
petition, to be set aside and patents in fee 
to be issued to them therefor. 


The fourth section of the act further provides: 

Sec. 4. That any Indian allotment held 
under a trust patent may be leased by the 
allottee for a period not to exceed five years, 
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subject to and in conformity with such rules 
and regulations as the Secretary of the In¬ 
terior may prescribe, and the proceeds of 
any such lease shall be paid to the allottee 
or his heirs, or expended for his or their 
benefit, in the discretion of the Secretary 
of the Interior. 


There is no dispute that the effect of this act 
was to deprive the courts of all the jurisdiction 
formerly enjoyed by them. 


Bond v. United States, 181 Fed., 613; 
Appellant’s brief, pp. 7-8. 


The jurisdiction of the Secretary of the Interior 
is therefore plenaryJ:o correct errors of law or fact 
oi annul for fraud; and continues so long as the 
legal title remains in the United States and the 

Indian in a state of tutelage and guardianship_ 

until he has performed the final act authorized by 
lav, i. e., the investing the Indian allottee with the 
full legal title to the land, placing him on all fours 
with any citizen enjoying full property right. 

U. S. ex rel. Knight v. Lane, 22% U. S., 6; 

Han ley v. Biller, 178 U. S., 476, 490; 

United States ex rel. Lowe v. Fisher, 223 
I. S., 95; 34 App. 1). C„ 70; 35 App 
D. C., 524; 

Knight v. Land Association, 142 U. S., 161; 

Wallace v. Adams, 143 Fed., 721. 



Having that jurisdiction, and the acts involved 
boiujt judicial and not ministerial, his discretion, 
judgment, or action, so long as he is neither arbi- 


1 
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trarv nor capricious, can not be controlled by the 
courts, either by injunction or mandamus. 

Keetoo wall Society v. Lane, 41 App. I). C., 
319; 

Arnold v. Lane, 41 App. D. C., 68; 

United States ex rel. Ness v. Fisher, 223 
U. S., 683. 

Nothing is better settled than that the Land De¬ 
partment has control over the jurisdiction of pub¬ 
lic lands until the issue of patent therefor and 
passing of title out of the Government; Hawley v. 
Biller, supra. And the allotment of lands to In¬ 
dians, whether upon the public domain or out of 
their own tribal properties, is in all essential par¬ 
ticulars controlled by the same principles. 

In Wallace v. Adams, supra, the Ignited States 
Circuit Court of Appeals for Eighth Circuit said: 

The jurisdiction of the Commission and 
of the Secretary and the effect of their ac¬ 
tion in the allotment of the lands of the 
Choctaw and Chickasaw Nations are the 
same in effect as the jurisdiction and effect 
of the action of the Land Department of the 
United States in the disposition of the pub¬ 
lic lands within its control. 

In Ijowe v. Fisher, supra, the Supreme Court 
of the United States said: 

This revisory and corrective power of the 
Secretary over the allotment of land is simi- 
lar to that exercised by the Land Depart¬ 
ment respecting the entries upon public 
lands, which this court has stated to be cor- 



root and annul entries of land which were 
made upon false testimony and without au¬ 
thority of law. Cornelius v. Kessel, 128 

U. S., 456, 461; Hawley v. Biller, 178 U S 
476, 490. 

The case last above quoted was an Indian case 
involving the rights of a Cherokee freedman. The 
Secretary had adjudicated the status of the relator 
and others associated with her, and had admitted 
them to enrollment as members of the Cherokee 
Nation entitled to participate in distribution of 
the communal funds. Allotments of land had ac¬ 
tually been made. It was brought to the Secre¬ 
tary’s attention that certain evidence had been 
overlooked; that his judgment admitting the 
Loves to enrollment had been induced by mistake 
of fact. He thereupon (according due process 
of law, after notice, etc., just as confessedly he is 
proceeding in the case at bar) reopened the matter 
and retried the issue. With the full record be¬ 
fore him, he decided that the relators were not en¬ 
titled to enrollment and ordered, in substance, the 
striking of their names from the rolls. Suit was 
brought—mandamus. It was contended there, as 
here, that the Secretary’s original action was 
final and that he could not vacate it. This court 
and the Supreme Court of the United States de¬ 
cided otherwise and sustained his course of action. 

Indeed, it seems to us settled law that it is a 
matter of no consequence when the action under 
review was taken nor whether it was his own or 
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that of a predecessor in office. The person who 
fills the office changes from time to time but the 
office continues. 

Michigan Land <f* Lumber Co. v. Rust, 168 
U. S., 589; 

Beley v. Napthaly , 169 U. S., 353; 

Brou n v. Hitchcock, 173 U. S., 473; 

U. S. ex rel. Knight v. Lane, 228 U. S., 6. 

In Michigan Land <f* Lumber Co. v. Rust (168 
U. S'., 589) it was said: 

Until the matter is closed bv final action 
the proceedings of an officer of a depart¬ 
ment are as much open to review or reversal 
by himself or his successor as are the inter¬ 
locutory decrees of a court open to review 
upon the final hearing. 

In Beley v. Napthaly (169 U. S., 353, 364) the 
law was thus stated: 

The fact that a decision refusing the 
patent was made by one Secretary of the 
Interior, and, upon a rehearing, a decision 
granting the patent was made by another 
Secretary of the Interior, is not material in 
a case like this. It is not a personal but an 
official hearing and decision, and it is made 
bv the Secretary of the Interior as such 
Secretary and not by an individual who 
happens at the time to fill that office, and 
the application for a rehearing may be 
made to the successor in office of the person 
who made the original decision, provided it 
could have been made to the Tatter, had he 
remained in office. 
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Til New Orleans v. Paine (147 U. S., 261, 266) 
the court, discussing the same subject, said: 

Tutil the matter is closed by final action 
the proceedings of an officer of a depart¬ 
ment are as much open to review or re- 
— msel 1 or his successor as are 

the interlocutory decrees of a court open to 
review upon the final hearing. 

The constant and long-continued practice of the 
department, as well as its published decisions, is 
m accord with the foregoing utterances of the 
Supreme Court. 

Parcher v. Gillen, 26 L. D., 34; 

Hard raker v. Goldstein, 31 L. 1)., 87. 

These propositions are, we think, nowhere better 
stated than in the first of the above-cited depart¬ 
mental decisions, and it is also there pointed out 
that the very cases upon which appellants rely in 
the case at bar have no application for the reason 
that in them title had finally passed out of the 
L nited States and no jurisdiction remained in the 
Secretary. We quote the following: 

If the contention under consideration is 
sound, it follows that during the period in¬ 
tervening between the decision of Secretary 
Smith or Secretary Francis and the issu¬ 
ance of patent there is a hiatus during 
which jurisdiction does not exist anywhere; 
and that the Land Department must know¬ 
ingly issue a patent to a disqualified entry- 
man as a condition precedent to any pro- 
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ceeding to declare him disqualified and not 
entitled to such patent. It is not believed 
that a contention which leads to such an 
anomalous and unreasonable result finds 
support in either statutes or judicial deci¬ 
sions. There is no claim that the conten¬ 
tion finds support in any statutory provi¬ 
sion, and the only judicial decisions cited 
in support thereof ( United States v. Stone, 
2 Wall., 525; Mullen v. United States , 118 
U. S., 271 ; Noble v. Union River Logging 
Co., 147 U. S., 165) are cases in which, after 
the legal title had passed from the Govern¬ 
ment the Secretary of the Interior erro¬ 
neously assuming that the land was still 
within the jurisdiction of the Land De¬ 
partment, attempted to revoke the patent or 
other instrument of conveyance. It was 
held that this was a judicial act and re¬ 
quired the judgment of a court. This would 
have equally followed if there had been no 
change of Secretary ( Moore v. Robbins, 96 
U. S., 530), and it is not in conflict with 
the ruling in the other cases to which ref¬ 
erence has been made. The true rule, drawn 
from an examination of all of the authori¬ 
ties, is that the jurisdiction of the Land De¬ 
partment ceases where the jurisdiction of 
the courts commence, viz, when the legal 
title passes, and that there is no hiatus be¬ 
tween the termination of the one and the 
beginning of the other. Under this rule the 
land will always be within a jurisdiction 
which can administer the law and protect 
both public and private rights. 
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The office of the Secretary of the Interior 
is a continuing one. Its incumbents come 
and go, but the office remains. The powers 
and duties of the office are impersonal and 
operate uniformly at all times and upon all 
controversies without reference to who may 
be exercising those powers or performing 
those duties. A change in the person hold¬ 
ing the office does not authorize and should 
not invite a review or reversal of prior rul¬ 
ings or decisions; and neither does such 
change prevent or defeat a review or re¬ 
versal in any instance where the Secretary 
making the ruling or rendering the decision, 
if still in office, would be in duty bound to 
review and reverse his own act. Adminis¬ 
trative reasons as well as the principles of 
common justice require that a Secretary 
should not disturb or reverse prior rulings 
or decisions except where it is affirmatively 
shown that manifest injustice has been done 
or the law clearly misapplied; but this is 
equally true of his own rulings and deci¬ 
sions and is not limited to those of his 
predecessor. 

So long as the legal title remains in the 
Government the Secretary of the Interior, 
whoever he may be, is charged with the duty 
of seeing that the land is disposed of only 
according to law. The issuance of a patent 
is the final act and decision in that disposi¬ 
tion, and with it and not before does the 
supervisory power and duty of the Secre¬ 
tary cease. 






17 


In this case the legal title to the land involved 
is in the United States and will continue to be in 
the United States until a patent in fee is issued 
to the allottee or his heirs. The Secretary is in¬ 
vested with the duty o^ disposing of the lands in 
fee to the lawful heirs; who these may be he is 
equally charged with the responsibility of deter¬ 
mining. The very statement of the proposition 
that lu* has not jurisdiction at any point anterior 
to this final disposition to inquire and correctly to 
determine who are the right heirs, notwithstand¬ 
ing any previous holdings or rulings of himself or 
a predecessor in office, involves so manifest an ab- 
surditv that it bears its death wound on its face. 

We think this is all that there is in this case. 


II. 


The other points—the Secretary's right to ig¬ 
nore a decision of a Nebraska court, etc.—are 
premature. He has not done so. He has not said 
that he was going to do so. The appellants are 
erving before thev are hurt. 

Two of the appellant’s points raised by their 
demurrer to the return and in their assignment of 
errors are concerned with the power of the Secre¬ 
tary to review, vacate, annul, modify, or ignore the 


decree of the Nebraska County Court. It is ab¬ 
surd to urge that the Secretary proposes to re¬ 
view, vacate, annul or modify a decree of a court 






not vitiated by fraud nor any want of jurisdiction 
in rendering court being made to appeal*. It is 
conceivable that lie might ignore it. For instance: 
If it should develop that the decree was induced 
by fraud going to the court's jurisdiction—fraud 
affecting the jurisdiction in distinction from fraud 
affecting the cause of action, the merits of the 
case—no one can pretend that in such event the 
decree would be binding upon the Secretary, upon 
any extra-territorial court, or, for that matter, 
upon any court in Nebraska. Such things are at 
least conceivable. 

The Secretary, it is shown, both by the language 
of the law and by the decisions of the courts 
quoted in the brief for the appellants, has exclu¬ 
sive jurisdiction to decide these questions of heir¬ 
ship. His decision is final and conclusive and be¬ 
yond the power of courts to review, modify, or 
vacate either before legal title to land involved 
passes in accordance with his findings and deci¬ 
sion or thereafter. As soon as an allottee dies, 
it becomes necessary to investigate the question of 
heirship and descent, even if the time when title 
in fee is to pass is remote—nearly the entire 
twenty-five years, for instance; because there are 
privileges incident to the “ trust patent ” which 
the real heirs are entitled to enjoy and an income 
perhaps which should go to them, if, as in the case 
at bar, the land is leased under the provisions of 
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section 4 of the act of June 25, 1910, hereinbefore 
quoted, which provides as follows: 

That anv Indian allotment held under a 
trust patent may be leased by the allottee 
for a period not to exceed five years subject 
to and in conformity with such rules and 
regulations as the Secretary of the Interior 
may prescribe, and the proceeds of any such 
lease shall be paid to the allottee or his 
heirs, or expended for his or their benefit, 
in the discretion of the Secretary of the 
Interior. 

This, it will be noted in passing, is not a com¬ 
plete right. Payments of income are made in the 
discretion of the Secretary, who is governed by 
the needs of the beneficiaries as well as bv their 
capacity in determining whether all, or a part, or 
any, of the funds shall be immediately paid over 
to the individual Indian, or expended in whole or 
in part for his benefit, or retained (as, for exam¬ 
ple, where the party is amply supported by pa¬ 
rents or husband) as a fund to be paid over later, 
upon the determination of competency or upon 
the expiration of the trust period. It can not pos¬ 
sibly be true that if twenty years before expira¬ 
tion of trust period the allottee dies and the Secre¬ 
tary thereupon decides that B and C are his heirs 
and begins to pay over the rentals or other returns 
from the allotment to them, he must continue pay¬ 
ment thereof for the remaining nineteen years, 
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notwithstanding indisputable evidence that they 
are not the proper persons and never did have any 
right. Ordinarily, there would be but one inquiry 
into the question, but when it comes to the issuance 
of patent in fee—the time when the functions and 
duties of the Secretary finally cease and deter¬ 
mine—the last opportunity is presented to him 
(and it must he borne in mind that he is the ulti¬ 
mate tribunal and that his final judgment con¬ 
cludes the world) to determine finally and con¬ 
clusively the parties entitled to take the fee. If 
by fraud or mistake he has failed to recognize a 
lawful heir or has been induced to hold as heirs 
those not entitled to take under the laws of the 
State where the property is situate, the last chance 
to correct error is presented. Notice to the world 
is given so that anyone may come in and show 
cause, if any there be, why patent in fee should not 
issue. 

In the instant case, a person responded and 
offered to file evidence showing that the decree of 
the Nebraska court on which the appellants rely 
is void because vitiated by fraud. Whether the 
charge is true or not well founded is not the ques¬ 
tion here. The sole point is whether the Secre¬ 
tary, as he is about to become functus officio as 
to these matters, is precluded from listening to 
these charges and from considering the evidence 
adduced in support, after notice to the appellants. 
Suppose the protestant is right; suppose he can 
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show that the Nebraska decree is binding neither 
here nor there because it is vitiated bv fraud af- 
fecting the court’s jurisdiction? It would surely 
be anomalous if a special tribunal, whose juris¬ 
diction is about to expire, must shut ears and 
eyes to such charges and pass to patent lands be¬ 
longing to the United States to those not only 
without right under any law to receive them but 
to the deprivation of those entitled to receive them. 

All matters therefore urged in appellants’ brief 
from page 15 forward are not in the case at bar, 
but are pertinent to the matter that may come 
before the Secretary upon final hearing. It may 
very well be that he will agree entirely with ap¬ 
pellants on these points, especially if, as appel¬ 
lants assume, there can be no question that the 
adoption decree is valid in Nebraska and binding 
there. But we submit that such a question is for 
the Secretary to determine. Its determination by 
this court in this cause on this record would be 
virtually an usurpation of the functions devolving 
exclusively upon the appellee by the act of June 
25, 1910. 

That such is not the question in this case, we 
reiterate. The only question yet determined by the 
appellee adversely to the contentions of the ap¬ 
pellants is that as long as legal title to the lands 
involved is in the United States and until he issues 
patents in fee simple his jurisdiction to settle 
questions of heirship continues. And, we submit, 





in the exercise of that jurisdiction, lie is not to be 
reviewed, foreclosed, or controlled by the courts 
either in mandamus or by injunction. 

That the appellee’s jurisdiction exists as long 
as legal title is in the United States was the view 
expressed by the learned justice below when he 
decided this case, and we respectfully suggest that 
his judgment should be affirmed. 

Preston C. West, SolicitorOi . 

C. Edward Wright, Assistant Attorney , 

For the Appellee. 
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